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PER CURI AM

WIlliam Payton Witener pleaded guilty to conspiracy to
di stribute nore than 500 grans of cocaine in violation of 21 U S.C
88 846 and 841(a)(1). In exchange for Whitener's plea, the
Governnent dismssed three distribution counts in the indictnent.
The witten pl ea agreenent noted the statutory m ni numsent ence was
60 nonths, see 21 U . S.C. 8§ 841(b)(1)(B) (1994), and under Federal
Rule of Crimnal Procedure 11(e)(1)(C, specified a 60-nonth
sentence was appropriate. At the plea hearing, the district court
conditionally approved t he agreenent and ordered t he preparation of
a presentence report (PSR). See Fed. R Cim P. 11(e)(2). The
PSR noted the statutory m ni numtermof inprisonnent was 60 nont hs,
the applicable sentencing range under the 1995 U.S. Sentencing
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Gui del i nes Manual (hereinafter Guidelines) was 46 to 57 nont hs, and
Wi tener mght not qualify for relief fromthe statutory m ni num
sentence under the "safety valve," see 18 U S C § 3553(f);
GQuidelines 8 5C1.2. At the sentencing hearing, Witener's counsel

asked the district court to i npose the 60-nonth sentence specified
in the plea agreenent. The district court approved the plea
agreenent and sentenced Whitener to inprisonnment for 60 nonths,
stating the sentence set forth in the plea agreenent nade sense
both for Witener and for the public.

On appeal, Wiitener asserts the district court comrmitted error
in departing above the applicable Quidelines range wthout
justifiable reasons. We di sagr ee. According to GCuidelines
§ 6Bl1.2, a district court may only accept a plea agreenent
containing a specific sentence if the agreed sentence is within the
appl i cabl e Gui del i nes range, or if the agreed sentence departs from
the applicable range for "justifiable reasons.™ In Whitener's

case, however, Congress's provision of a 60-nmonth statutory m ni mum
sentence for his offense justifies his 60-nonth sentence. |ndeed,
when a statutory m ni numsentence exceeds the applicabl e Gui delines
range, Quidelines 8 5Gl.1(b) requires inposition of the statutory
m ni mumsentence. See United States v. Stoneking, 60 F.3d 399, 402
(8th Cir. 1995) (en banc) (explaining Sentencing Comm ssion cannot
override Congress), cert. denied, 116 S. C. 926 (1996); United
States v. Schneltzer, 960 F.2d 405, 408 & n.3 (5th Cr. 1992)
(sentences within Guidelines range but bel ow statutory m ni nummnust

be reversed). Thus, we affirm Witener's sentence.
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